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SUMMARY 

1. The proposed variation to the 2019 Section106 Planning Obligation relates to the 
insertion of relevant Mortagee in Possession clauses, changes to the  Affordable 
Rent definition, Protected Tenant exclusion and Qualifying Persons definition 
changes.  

2. There are no other alterations to the provisions that include open space provision 
and the maintenance and upkeep of the Sustainable Urban Drainage System.  

 

RECOMMENDATION 

3. That the Director of Customer and Commercial Services has delegated authority to 
request the evidence from the applicant to substantiate the request for the variation 
to the S106. 

4. That subject to the above the Director of Customer and Commerical Services and 
the Lead Specialist Legal Governance and Democracy are authorised to conclude 
the negotiations regarding the MIP clause including the insertion of a cascade 
clause ( in line with the guiding criteria agreed by Cabinet ) and the amendments 
relating to Protected Tenant the definition of Affordable Rent and Qualifying 
Persons.   

 

DESCRIPTION AND PROPOSAL 

Site description  

5. The site comprises an approximately square parcel of land located at the junction 
of Green Lane and Vicarage Lane in Allitwaite. The site is bounded by existing 
dwellings on Green Lane to the north; existing dwellings and agricultural land on 
Vicarage Lane to the west; the Grade II Listed St Mary’s Church and Grade II 
Listed Old Vicarage Care Home to the south; and, existing dwellings and a 
cemetary to the east. The site has been built out under the terms of 
SL/2018/0814 and is approaching completion.  

 
Proposal 

6. The application seeks the modification of the Section 106 Planning Obligation 
attached to SL/2018/0814 to allow the Mortagee in Possession Clauses to be 
varied to allow additional flexibility, with other minor detail changes to wording of 
clauses to harmonise the Section 106 Planning Obligation with the current 
approach taken on drafting planning obligations.  

 

HISTORICAL CONTEXT 

7. SL/2018/0814 – Erection of 23 Dwellings – Grant  

SL/2019/0835 – Variation of Conditions 2 (approved plans) and 4 (materials) 
attached to planning permission SL/2018/0814 – Grant  
 

POLICY ISSUES 



South Lakeland Core Strategy (CS): 

8. Policy 6.3 – Affordable Housing  

 
Local Plan Land Allocations: Development Plan Document (DPD): 

9. Policy LA1.1 – Defines settlement boundaries and development needs of the 
settlement between 2010 – 2025. 
 

 
National Planning Policy Framework 2019 (NPPF): 

10. Core Planning Principles  
 

Council Plan 2019 – 2024: 

11. This strategic document sets out South Lakeland District Council’s vision and 
strategy to improve prosperity ensuring a positive benefit for every part of our 
community; achieved by working together through key values of empowerment, 
excellence, open and transparent work to deliver balanced equal sustainable 
communites.  
 

ASSESSMENT 

12.  Members will be aware of the current impasse regarding the conclusion of S.106 
negotiations from what has been set out in both the preceding report from the 
Planning Team Leader and as considerd by the Cabinet at their meeting on the 
5th November 2020.    

13. Mortgagee in Possession (MiP) clauses within Section 106 agreements  enable 
Registered Providers (RP), such as Housing Associations, to provide for 
circumstances where a Registered Provider defaults on loan payments or other 
loan/mortgage terms and a mortgagee (or other relevant funding party) takes 
control of the RP’s interest in affordable housing units as assets against which 
their loan is secured. In relation to the Green Lane site, the affordable housing 
requirement to be policy compliant was 35%, with the applicants initially offering 
17% based on a financial viability appraisal. This was viewed by SLDC as 
significantly non-compliant with policy and after a review of the  financial viability 
appraisal by an independent Chartered Surveyor a revised yield of 26% 
affordable dwellings was agreed with the developers. The application was heard 
by the Planning Committee 04/01/2019, and approved subject to completion of 
the Section 106 Planning Obligation. For members reference the original 
committee report is attached as Appendix A.  

14. Given that the reduced level of affordable housing was a key priority for the 
Council on what was an allocated site, it is essential to ensure its retention in 
perpetuity is in compliance with the stated policy 6.3 of SLDC. The policy 
requirement is that all affordable housing provision should be secured in 
perpetuity by means of planning conditions and/or planning obligation, with the 
wording of the obligation crucial in achieving that goal.  

15. In this instance the key issue and therefore a significant material consideration is 
that the affordable housing provision should be secured in perpetuity in 



accordance with the provisions of the Development Plan, if strictly interpreted the 
MiP clause does not accord with policy. However where other material 
considerations in the planning balance outweigh the strict adherence to planning 
policy the local planning authority can reach an alternative decision that is 
contrary to that policy. Cabinet approved a set of guiding principles for this 
planning consideration at their meeting on the 5th November 2020 set out in 
paragraph 19. 

Development Management and planning decisions  

16. Under Section 38 of the Planning and Compulsory Purchase Act 2004 planning 
applications are considered against the Council’s Development Plan and other 
material considerations of each individual planning application on a case by case 
basis. Each application must be determined on its own merits. The inclusion of a 
MIP in a Section 106 Agreement means that affordable housing affected by it is 
contrary to the letter of Policy 6.3. Therefore, upon a strict reading of the policy it 
would indicate that the proposal to include MIP clauses should be refused unless 
other material considerations justified an exceptional approach.  

17. However in many cases the policy requirement for affordable housing for the 
lifetime of the property needs to be balanced against impacts on the wider policy 
objective of affordable housing delivery, the very low risk of the clause being 
triggered and the mitigating measures in place to ensure that other solutions are 
explored before it happens.  

18. Cases for exceptional approvals need to be supported by evidence and are likely 
to have greater weight if the risk of harm (the loss of affordable housing) is 
mitigated by the inclusion of cascading or other appropriate risk mitigation. 

19. Cabinet agreed considerations 

 The clear policy requirement that new dwellings should be made available in perpetuity.  
 

The scale and quality of the affordable housing offer  
 

Issues might include the scale of any non-delivery including how many affordable homes 
would be delivered with or without the  MiP clause. Also of relevance would be how such 

provision relates to evidenced local housing needs identified in the Strategic Housing 
Market Assessment and other reputable evidence sources. Consideration may need to 
be given to the proportion of affordable housing for rent, whether provision is optimal in 
terms of size and design and whether any would be fully disabled accessible.  

 
The degree to which the proposal is supported by evidence  
 
Another issue may be the potential threat to the wider objective of affordable housing 
delivery and the degree to which this is supported with evidence. Direct evidence in the 
form of a letter from the lender or from Homes England carries the greatest weight. It 
needs to be shown that the clause will prejudice the delivery of affordable housing on 
the scheme in question. Wider impacts on the finances of the Housing Association asset 
base and the capacity to deliver elsewhere are not relevant.  

 
The extent to which the risk of the clause being triggered can be mitigated  
 
Consideration will also be needed of the degree to which the risk of loss of affordable 
units can be mitigated. Strong means of achieving this include:  



By the inclusion of a cascading clause requiring that the  MiP clause be triggered only 

after a period during which the property must be offered for sale to a Housing 
Association or South Lakeland District Council (and any successor authority). The longer 
such a period is, the greater effect it will have in mitigating the risk and minimising policy 
conflict; or  

By the limitation of MIP clauses to mortgagees of housing associations. This would 
obviate the greater risk to the affordable housing stock of defaults on mortgages by 
purchasers of shared ownership or discounted sale.  

 

20. The determination of a planning application is to be made pursuant to section 
38(6) of the Planning and Compulsory Purchase Act 2004, which is to be read in 
conjunction with section 70(2) of the Town and Country Planning Act 1990. 
Section 38(6) requires the local planning authority to determine planning 
applications in accordance with the Development Plan, unless there are material 
circumstances which 'indicate otherwise'. Section 70(2) provides that in 
determining applications the local planning authority "shall have regard to the 
provisions of the Development Plan, so far as material to the application and to 
any other material considerations." 

21. Such a planning judgment is made on a case by case basis based on the merits 
of each application. As discussed in the two background reports the inclusion of 
a  MiP clause in a Section 106 agreement relating to affordable housing if strictly 
interpreted is contrary to Policy 6.3, and on that basis should be refused unless 
other material considerations justified an exceptional approach.  

22. As has been explained in the background reports there has to be in place a 
robust mechanism to secure the provision of affordable housing in perpetuity. 
This is recognised as being via a planning obligation, however this proposed 
amendment to the existing Section 106 Planning Obligation reflects the situation 
that lenders and/or Homes England find themselves in when seeking funding for 
developments and where lenders are either making support for schemes 
conditional on  MiP clauses or development finance is being made available on 
less favourable terms due to a lack of certainty. This will potentially impact on the 
deliverability of affordable housing due to these funding conditions. It is therefore 
not an unreasonable argument that in a number of circumstances the absence of  
MiP clauses is fettering the delivery of affordable housing.  

23. Material considerations that may be relevant to the acceptance or not of the 
insertion of a MiP clause have been set out in the background report by the 
Team Leader. In this particular instance the scale and quantity of affordable 
housing is at 26%, which is at the higher end of what has been achieved 
following viability challenges by developers to the required 35%.  

24. In the unlikely event of the failure of the registered provider for the affordable 
units, the applicant has provided an alternative wording that provides a cascade 
clause requiring that the MiP clause be triggered only after a period during which 
the property must be offered for sale to a Housing Association or South Lakeland 
District Council (and any successor authority). 

25. Practically the longer such a period is, the greater effect it will have in mitigating 
the risk and minimising policy conflict. In this instance a period proposed is that 
of  3 months and this aligns with the National Housing Federation wording and 
guidance. 



26. Issues might include the scale of any non-delivery including how many affordable 
homes would be delivered with or without the MiP clause. Also of relevance 
would be how such provision relates to evidenced local housing needs identified 
in the Strategic Housing Market Area Assessment and other reputable evidence 
sources. Consideration might need to be given to the proportion for rent, whether 
provision is optimal in terms of size and design and whether any would be fully 
disabled accessible. However in this instance given the advanced stage of 
development of the site, which is nearing completion, the fact that the financial 
viability assessment at the time of the original decision in 2019 scrutinised these 
matters in detail and that there is an extant S.106 pertaining to the delivery of 
affordable homes, then these issues are considered to have little or no material 
impact on the determination of this application.  

27. In practical terms the amendment of the Section 106 Planning Obligation to include 

the MiP clauses will have no impact on the scheme as currently being built out, it 
would only become relevant if the Registered Provider failed.  The application 
presents no other new issues or concerns that would requiremembers to re-
examine the original decision.   

28. The variation also seeks to vary the proposed Affordable Rent and Qualifying 
Persons definitions as set out within the 2019 S.106 agreement.  

29. As currently exists the Affordable Rent clause states that “ means a rent to be no 
greater than the lower of 80% of the market rent or the local housing allowance 
(as may be updated , replaced or substituted from time to time) as approved by 
the Council ( such approval not to be unreasonably withheld or delayed) and as 
may be increased annually on 1st April with the councils approval.  

30. The variation seeks that the existing definition of "Affordable Rent" shall be 
deleted in its entirety and replaced with the following: "means a rent (including 
service charge) to be no greater than: 80% of the market rent for an equivalent 
property of the relevant size and location; or such other rent level as is 
permissible for Registered Providers to reserve for Affordable Rent Housing from 
time to time, pursuant to any binding requirements or directions of the 
Regulator;"  

31. This is considered to be acceptable. 

32. In terms of the Qualifying persons the current wording is as follows; 

PROVIDED THAT if no persons are forthcoming as Qualifying Persons following 
the reasonable marketing through a local estate agent ( evidence of such 
marketing to be supplied by the applicant and approved by the Councils Property 
Services Manager or equivalent post ) of an Affordable Shared Ownership Unit 
for a period of 12 weeks , then this definition is extended to include all persons 
who meet one of the above criteria (A to K) but in relation to the District rather 
than Locality and could not afford to acquire a home suitable for its needs at 
normal market values prevailing in the locality ; 

33. if no persons are forthcoming as QP following the advertisement of an Affordable 
Shared Ownership Unit and do not apply in respect of any subsequent sales of 
the same or any other Affordable Shared Ownership Unit unless the 
circumstances in (i) to (ii) apply.  

34. The variation seeks that the wording is varied to;  



"If no persons are forthcoming as Qualifying Persons following the reasonable 
marketing to a local estate agent (evidence of such marketing to be supplied by 
the Applicant and approved by the Council's Property Services Manager or 
equivalent post) of an Affordable Shared Ownership Unit for a period of twelve 
(12) weeks or if no persons are forthcoming as Qualifying Persons in respect of 
an Affordable Rented Unit within four (4) weeks, then this definition is extended 
to include all persons who meet one of the above criteria (a – k) but in relation to 
the District rather than Locality and could not afford to acquire a home suitable 
for its needs and normal market values prevailing in the Locality.  

(ii) "if no persons are forthcoming as Qualifying Persons following advertisement 
of an Affordable Shared Ownership Unit for a further period of eight (8) weeks, or 
if no persons are forthcoming as Qualifying Persons in respect of an Affordable 
Rented Unit for a further period of four (4) weeks, then this definition is extended 
to include any person notwithstanding that the person does not meet any of the 
above criteria.   

PROVIDED ALWAYS for the sake of clarity that such relaxations of the definition 
shall apply to that particular sale of that particular Affordable Shared Ownership 
Unit or Affordable Rented Unit and do not apply in respect of any subsequent 
sales or letting of the same or any other Affordable Unit unless the circumstances 
in (i) or (ii) apply.   

35. This is considered to be acceptable. 

36. The insertion of an exclusion from the requirements of Protected Tenants from 
the affordbale housing in perpetuity requirements is also requested and this is 
considered acceptable as it is in accordance with the current legislative position.  

Financial benefits to Local Authorities from the development 

37. In accordance with the requirements introduced by Section 115 of the Housing 
and Planning Act 2016 the financial benefits of the proposed development are 
estimated below. 

Source Benefit 

Community Infrastructure Levy Nil - likely that self build exemption would apply. 

Business Rates  / Council 
Tax            

Nil. 

New Homes Bonus                 Nil. 

 

38. It is considered limited weight should be attached to the financial benefits arising 
from the proposed development. 

39. Council Tax is an ongoing annual income and new home bonus for four years 
(currently). 

40. Any financial considerations would add to the overall benefits in delivering the 
five year housing land supply and identified housing need on this allocated site.  

 

 

 



CONCLUSION 

41. The Planning Committee is asked to agree that this Section 106 Planning 
Obligation with affordable housing requirements shall include, as part of future 
standard practice, an appropriate MIP clause. The MiP clause will fulfil the 
requirements of lenders of funding for affordable housing development and will 
be negotiated with the developer as part of wider S106 discussions. 

42. In this particular instance this approach has already been scrutinised and 
approved by the Director of Customer and Commercial Services, advised by 
Housing, Planning and Legal Services. The resultant draft Section 106 Planning 
Obligation has already drafted. It is confirmed that the Council’s direct legal costs 
for this work are being paid for by the developer or the RP. 

43. Going forward the development of a standard affordable housing MiP clause for 
inclusion in S106 Deeds at the time of its initial negotiation will make significant 
time savings for Council officers as well as a financial saving for the 
developer/RP. 

 

RECOMMENDATION  

1. That the Director of Customer and Commercial Services has delegated authority to 
request the evidence from the applicant to substantiate the request for the variation 
to the Section 106 Planning Obligation. 

2. That subject to the above the Director of Customer and Commerical Services and 
the Lead Specialist Legal Governance and Democracy are authorised to conclude 
the negotiations regarding the MIP clause including the insertion of a cascade 
clause (in line with the guiding criteria agreed by Cabinet ) and the amendments 
relating to Protected Tenant, the definition of Affordable Rent and Qualifying 
Persons.   

 

 

 

 


